STATE OF FLORI DA

DI VI SI ON OF ADM NI STRATI VE HEARI NGS

Cl TRUS QAKS HOVEOMNERS
ASSOCI ATI ON, | NC., AND JOY
HUTCHI SON, as parent, | egal
guardi an and next friend of
JAM E PETROV, a m nor and
KRI STA PETROV, a m nor

Petitioners,
VS.
ORANGE COUNTY SCHOCL BOARD

Respondent .

N N N N N N N N N N N N N N N

FI NAL ORDER

Adm ni strative Law Judge (ALJ) Dani el

Case No. 05-0160RU

Manry conducted the

adm ni strative hearing of this case on March 16, 17, and 18,

2005, in Olando, Florida, on behalf of the D vision of

Adm ni strative Hearings (DOAH).

APPEARANCES

For Petitioners: Janes A. Custi no,
Janes A. Custi no,

Esquire
P. A

341 North Muitland Avenue, Suite 340
Maitl and, Florida 32751

For Respondent: Andrew B. Thonas,

Esquire

1625 Lakeside Drive
Del and, Florida 32720-3037

E. Gary Early, Esquire

Messer, Caparello & Self, P.A

215 South Monroe Street, Suite 701
Post Ofice Box 1876

Tal | ahassee, Florida 32302-1876



STATEMENT OF THE | SSUE

The issue presented is whether a rule establishing high
school attendance zones is an invalid exercise of del egated
| egislative authority within the nmeaning of Subsection
120.52(8), Florida Statutes (2004).

PRELI M NARY STATEMENT

On January 21, 2005, Petitioners filed a petition with DOAH
seeking a determ nation of the invalidity of a rule pursuant to
Subsections 120.56(1) and (3), Florida Statutes (2004). The ALJ
schedul ed the adm ni strative hearing for February 14, 2005, in
Tal | ahassee, Florida. The parties waived the statutory
requi rement for a hearing within 30 days of the filing of the
petition; requested a change of venue to Ol ando, Florida; and
requested a three-day hearing. After several agreed
conti nuances, the ALJ schedul ed the hearing for March 16
t hrough 18, 2005, in Ol ando, Florida.

At the hearing, Petitioners presented the testinony of
seven W tnesses, the deposition testinony of one expert wtness,
and submtted 34 exhibits for adm ssion into evidence.

Respondent presented the testinony of one witness and submtted
14 exhibits for admission into evidence.?

The identity of the witnesses and exhibits and the rulings

regardi ng each are reported in the four-volunme Transcript of the

hearing filed with DOAH on June 9, 2005. Pursuant to the



agreenent of the parties, the time for filing proposed final
orders (PFGs) was extended to June 28, 2005. Petitioners and
Respondent tinely filed their respective PFOs on June 23

and 27, 2005.

FI NDI NGS OF FACT

1. Respondent is the School Board of Orange County,
Florida (School Board). The School Board is an educational unit
and an agency defined in Subsections 120.52(1)(b)7. and (6),
Florida Statutes (2004).

2. Respondent is the governing body of the Orange County
School District (School District or District). |In relevant
part, Respondent has exclusive constitutional authority to
"operate, control and supervise all free public schools”™ wthin
the District pursuant to Article I X, Section 4(b) of the Florida
Constitution (2004) (Florida Constitution).

3. On January 11, 2005, Respondent adopted a rule
establ i shing attendance zones for four high schools in western
Orange County, Florida (Orange County). The rule nodifies
previ ously existing attendance zones for Apopka H gh School
(Apopka), A ynpia H gh School (Aynpia), and West O ange Hi gh
School (West Orange); and establishes a new attendance zone for
Ccoee High School (the relief school).

4. It is undisputed that the establishnment and

nodi ficati on of school attendance zones invol ves rul emaki ng.



The parties agree that the adoption of the rel evant schoo
attendance zones satisfies the definition of a rule in
Subsection 120.52(15), Florida Statutes (2004).

5. Petitioners challenge the rule as an invalid
exerci se of delegated |legislative authority defined in
Subsection 120.52(8), Florida Statutes (2004). In relevant
part, Petitioners allege that Respondent viol ated Subsections
120.52(8)(a) and (e), Florida Statutes (2004), by nmaterially
failing to foll ow applicable rul emaki ng requirenents and by
adopting a rule in an arbitrary and caprici ous nmanner.

6. Before proceeding to the nerits of the rule challenge,
it is inportant froma jurisdictional and contextual perspective
to note that this Final O der does not reach any matter that
falls within the scope of Respondent's exercise of
constitutional authority. For reasons discussed in the
Concl usi ons of Law, Respondent has excl usive constitutional
authority to operate, control, and supervise public schools
within the District (local control). The Legislature has
constitutional authority over matters of statew de concern.?

7. The Legislature cannot statutorily delegate authority
that is constitutionally vested in Respondent.® For purposes of
the rule challenge, the exercise of constitutional authority by

Respondent is not the exercise of delegated |egislative



authority within the nmeani ng of Subsections 120.56(1) and (3),
Fl orida Statutes (2004).

8. As a factual matter, the challenged rule involves | ocal
control of only those public schools within the District that
are affected by the rule. The school attendance zones do not
have application beyond t he boundaries of the School District.
The school attendance zones do not benefit or otherw se affect
citizens of the state outside the District.*

9. The trier of fact has avoi ded findi ngs concerning
matters of local control, including the nerits of the school
attendance zones, the wi sdom of the collective decision of the
School Board, and the notives and intent of the individua
menbers of the School Board. Jurisdiction to determ ne the
invalidity of a rule involving matters of | ocal control is the
excl usi ve province of the courts.”

10. Legislative authority over matters of statew de
concern includes the authority to ensure that | ocal school
attendance zones are drawn in a nmanner that conplies with
uniformrequirenents for fairness and procedural correctness.
The Legislature delegated that authority to Respondent when it
enacted Subsections 1001.41(6) and 1001.42(4)(a), Florida
Statutes (2004). The trier of fact has nade only those findings

needed to determ ne whet her the exercise of del egated



| egislative authority is invalid within the neani ng of
Subsections 120.52(8) and 120.56(1), Florida Statutes (2004).

11. The challenged rule affects the substantial interests
of Petitioners within the neaning of Subsections 120.56(1)
and (3), Florida Statutes (2004). Petitioner, Citrus Qaks
Honeowner s Association, Inc. (Ctrus Qaks), is a Florida
nonprofit corporation, organized as a honeowners' associ ation
pursuant to Chapters 617 and 720, Florida Statutes (2004). The
menbers of Citrus Oaks own residences in the Citrus Caks
subdi vi si on.

12. A substantial nunber of the menbers of Citrus Gaks are
substantially affected by the challenged rule. A substanti al
nunber of nenbers have children who are students in a public
school affected by the challenged rule. The challenged rule
reassi gns many of those students fromthe O ynpia school zone to
t he West Orange school zone.

13. The subject matter of the rule is wthin the general
scope of interest and activity of Citrus Oaks. The relief
requested is of a type that is appropriate for Ctrus OGaks to
receive on behal f of its nenbers.

14. Citrus QGaks has represented its nenbers in previous
litigation, although this is the first adm nistrative proceedi ng

for Gtrus OCaks. Mire than a substantial majority of the



menbers of Citrus Oaks expressly authorized Citrus Gaks to
undertake this proceeding for their benefit.

15. Petitioner, Joy Hutchison, is the nother of Jame
Pet kov and Kirsta Petkov. Ms. Hutchinson and her children
reside in Ctrus Qaks in a neighborhood identified in the record
as Cotha, Florida. At the tinme of the adm nistrative hearing,
Jam e Petkov and Kirsta Petkov attended Gotha M ddl e Schoo
(Got ha) .

16. Jam e Petkov and Kirsta Petkov woul d have attended
O ynpia in the absence of the chall enged rule. The chall enged
rul e changes the attendance zone of each student to West Orange.

17. The challenged rule splits feeder patterns intended to
ensure that students in adjacent nei ghborhoods stay together
t hrough progressive grades. The challenged rul e assigns sone
students from Gotha to the A ynpia school zone and assi gns ot her
Got ha students to the Wst Orange school zone.

18. Differences in Wst Orange and O ynpia do not affect
t he substantial interests of Petitioners. The two schools offer
conpar abl e, but not identical, educational progranms. Each
school is accredited by the Southern Association of
Accreditation. Each is a conprehensive high school with a full
range of academ c opportunities for students and Advanced

Pl acement (AP) classes for college credit. Each school offers



conpar abl e student-teacher ratios, teachers with advanced
degrees, and extracurricular activities.

19. West Orange and A ynpia are not identical. Honebuyers
generally prefer Oynpia to West Orange. Area realtors
enphasi ze | ocation within the dynpia school zone as a nmarketing
feature for homes. Prospective honebuyers general ly request
homes within the A ynpia school zone. Approxinmately 100
students residing outside the Aynpia attendance zone have
falsified their domcile information in order to enroll in
a ynpi a.

20. Disparities between West Orange and A ynpia do not
deny Petitioners a uniformsystem of education. A uniform
system of education does not require uniformty anong indivi dual
school s in physical plant, curricula, and educational prograns.®

21. The rul e devel opnment process that culmnated in the
chal | enged rul e began sonetinme in March 2004. Three staff
menbers in the District office of the Director of Pupi
Assignnment (the Director) were responsi ble for reconmendi ng
school attendance zones to the Superintendent and his cabinet.

22. The Director and her staff pursued negoti ated
rul emaki ng within the neani ng of Subsection 120.54(2)(d),
Florida Statutes (2004). In March 2004, the staff began to
establish relevant time lines. In April and May of the sane

year, staff met with principals of schools potentially subject



to rezoning. Staff requested each school principal to submt

t he names of three individuals to serve on a school rezoning
commttee to work with the staff. Each school rezoning
commttee was conprised of the "PTSA president, SAC chairperson,
and anot her nenber."

23. Each school rezoning conmttee was a negotiating
commttee within the nmeani ng of Subsection 120.54(2)(d), Florida
Statutes (2004). Each school rezoning committee was a bal anced
commttee of interested persons who drafted conplex rules in
anticipation of public opposition. Each commttee worked in
good faith to devel op group consensus for a mutually acceptable
proposed rul e.

24. The Director and her staff provided packages to each
school rezoning commttee. The packages included information
concerning tinme lines; rezoning criteria; maps; denographic
i nformati on about nei ghborhoods; transfer policies;
transportation; and school data such as denographi cs,
enrol | ment, and original design capacity.

25. Each comm ttee devel oped proposed attendance zones
based on eight rezoning criteria prescribed in the packages.
The eight rezoning criteria are identified in the record as:
operate under the current desegregation order; consider future
pl anni ng and growt h of attendance zones; equally distribute

popul ation to bal ance facility use of affected schools; consider



reduci ng student transportation di stances, when necessary;
maxi m ze the nunber of students wal king to school; maxim ze the
school feeder pattern structure; mnimze the disruption of
residential areas; and ensure denographi c bal ance, when

possi ble. Each commttee was required to give overriding

i mportance to the first three of the eight criteria.

26. The school rezoning commttees produced approxinately
11 initial proposals. The Director and her staff scrutinize
vari ous proposals and received citizen input during three public
nmeeti ngs on August 25 and COctober 5 and 25, 2004. Each public
nmeeting was a rul e devel opnent workshop within the neani ng of
Subsection 120.54(2)(c), Florida Statutes (2004).

27. Approximately 600 menbers of the public attended the
first workshop conducted on August 25, 2004. Many nenbers of
the public spoke at the neeting or provided witten input
concerni ng the various proposals.

28. Staff and commttee nenbers considered the public
i nput and scrutinized the proposals. Staff reduced the nunber
of proposals to seven, identified in the record as options A
through G and conducted a second workshop on October 5, 2004.

29. Between 400 and 500 nenbers of the public attended the

second workshop. As the neeting "wore on," the Director
concl uded that no consensus on a single proposal was attainable

at that tinme and adjourned the neeting.
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30. After the second workshop on Cctober 5, 2004, the
staff devel oped one recomendati on for rezoning and two best
options identified in the record as the recomendati on, option
A, and option F. Staff presented the reconmendation to the
Superintendent at a cabinet neeting, but also included, for
i nformational purposes, the two options.

31. Attendees at the cabinet neeting included "area

superintendents,” the chief financial officer, the chief
facilities officer, the chief operations officer, and the deputy
superintendent for curriculuminstruction. The Superintendent
and his staff vetted the recommendati on before the
recommendati on was presented to the public as the "Staff
Proposal " during a third workshop conducted on Cctober 26, 2004.

32. Approxinmately 500 nenbers of the public attended the
third workshop. The Director presented the Staff Proposal and
recei ved public input.

33. The Staff Proposal reassigns 435 students from Apopka
to the relief school; 136 students fromQynpia to Wst O ange;
and 2,315 students fromWst Orange to the relief school. The
Staff Proposal does not rezone students in Ctrus Oaks from
O ynpia to Wst Orange. There was no discussion at the third
wor kshop of rezoning options other than the Staff Proposal.

34. It is undisputed that Respondent conplied with

appl i cabl e rul emaki ng procedures fromthe initiation of the
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rul emaki ng process, through the third workshop conducted on

Oct ober 25, 2004, when staff presented the Staff Proposal. The
all eged viol ati ons of applicable rul emaki ng procedures occurred
from Cctober 26, 2004, through January 11, 2005. During that

i nterval, Respondent anmended the Staff Proposal and adopted the
chal | enged rul e.

35. From Qctober 26 t hrough Novenber 29, 2004, Ms. Karen
Ardaman, a nenber of the School Board, conducted several non-
public conferences with the Director and her staff. The non-
publ i ¢ conferences were workshops conducted for the purpose of
rul e devel opnent within the nmeaning of Subsection 120.54(2)(c),
Florida Statutes (2004) (private workshops). The private
wor kshops di d not involve negotiated rul emaking within the
meani ng of Subsection 120.54(2)(d), Florida Statutes (2004).

36. The private workshops were conducted between a nenber
of the School Board and District staff for the official business
of rule developnent. Ms. Ardaman stated to the Director and
her staff that the purpose of the private workshops was to
"tweak" the Staff Proposal. Ms. Ardaman expressed a specific
goal of rezoning at |east 300 students from d ynpia and an
opti mal goal of reducing Aynpia enrollnment to design capacity,
if possible. The workshops were extensive and produced four
"wor k-up" proposals identified in the record as Petitioner's

Exhi bits 20 through 23. One of the work-up proposal s was
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adopt ed by Respondent as the challenged rule on January 11,
2005. 7

37. Each private workshop included "what-if" questions
fromMs. Ardaman to staff nenbers intended to scrutinize
al ternative school rezoning scenarios. Each scenario involved
speci fic nei ghborhoods, the denographi c breakdown for the
nei ghbor hood, the actual nunber of students, and the nunber of
students to be reassigned.

38. One work-up extended the West Orange zone to an area
north of State Road 50. Another work-up reduced the Apopka
enrol I ment from 4,265 to 3,830, or approximately 650 students
over design capacity of 3,187.

39. The private workshops included conversations regarding
t he use of pernmanent nodul ar classroonms to reli eve overcrowdi ng
at Aynpia. Ms. Ardaman requested staff to explore the
possibility of addi ng permanent nodul ar cl assroons.

40. On Novenber 30, 2004, the Superintendent published in
an area newspaper of general circulation a Notice of School
Board Meeting schedul ed for Decenber 6, 2004. 1In relevant part,
the notice stated that the purpose of the neeting is to discuss
"West Orange Apopka Relief School Rezoning."

41. The public neeting conducted on Decenber 6, 2004, was
a rul e devel opnment workshop within the nmeani ng of Subsection

120.54(2), Florida Statutes (2004). The School Board consi dered
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the Staff Proposal and the Ardaman alternative (the alternative
proposal).

42. The alternative proposal was circulated to the other
menbers of the School Board. Two nenbers |left the workshop
early. The remaining five nenbers, including Ms. Ardaman,
reached consensus to reject the Staff Proposal and to advertise
the alternative proposal as the proposed rule.

43. On Decenber 11, 2004, the Superintendent published a
Notice of Proposed Action on H gh School Attendance Zones in The

Ol ando Sentinel. The public notice advertised a public hearing

schedul ed for January 11, 2005, to adopt the proposed rule.
That portion of the public notice entitled, "Sunmary of
Proposal " states, in relevant part, that the proposed rule
reassi gns students residing in Ctrus OGaks from Q ynpia to West
O ange.

44. The neeting conducted on January 11, 2005, was a
public hearing within the neaning of Subsection 120.54(3)(c)1.,
Florida Statutes (2004). Menbers of the School Board adopted
the proposed rule by a vote of four to three. Ms. Ardaman
voted with the majority.

45. The private rul e devel opnent wor kshops between a
school board menber and District staff failed to foll ow

appl i cabl e rul emaki ng procedures prescribed in Subsections
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120.54(2)(a) and (c), Florida Statutes (2004). Respondent
provi ded no public notice of the private workshops.

46. Respondent failed to foll ow applicabl e rul emaking
procedures prescribed in Subsections 120.54(2)(a) and (c),
Florida Statutes (2004), for the rul e devel opnent workshop that
Respondent conducted in public on Decenber 6, 2004. The notice
publ i shed on Novenber 30, 2004, was |ess than 14 days before
Decenber 6, 2004. The published notice did not include an
expl anation of the purpose and effect of either the Staff
Proposal or the alternative proposal. The published notice did
not cite the specific legal authority for either proposal and
did not include the prelimnary text of each proposal.

47. Respondent failed to conply with other rul emaking
procedures prescribed in Subsection 120.54(2)(c), Florida
Statutes (2004). Respondent precluded public participation
during the rul e devel opnment workshop on Decenber 6, 2004.
Therefore, the persons responsible for preparing the respective
proposal s did not explain either proposal to the public and were
not available to answer questions fromthe public or to respond
to public comrents.

48. The failure to conply with applicable rul emaking
procedures is presuned to be material within the neaning of

Subsection 120.52(8)(a), Florida Statutes (2004).
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8§ 120.56(1)(c), Fla. Stat. (2004). The burden of proof shifts
to Respondent to rebut the presunption. [|d. Respondent did not
rebut the presunption with evidence that the fairness of the
proceedi ng was not inpaired or that the proceedi ng was
procedural ly correct.

49. Respondent did not show that it cured the materiality
of the failure to conply with applicable rul emaki ng procedures
(procedural errors) by satisfying other rul emaki ng requirenents
such as those in Subsection 120.54(3)(e), Florida Statutes
(2004). After Decenber 11, 2004, when Respondent published the
noti ce of proposed agency action to adopt the proposed rule,
Respondent did not showthat it filed a certified copy of the
proposed rule with the agency head, together with other rel evant
materials, for public inspection. For reasons stated
herei nafter, the public hearing conducted on January 11, 2005,
did not cure the materiality of prior procedural errors.

50. A preponderance of evidence shows the failure to
conply with applicable rul enaki ng procedures was nmaterial wthin
t he neani ng of Subsection 120.52(8)(a), Florida Statutes (2004).
The procedural errors inpaired the fairness and procedural
correctness of the devel opnent and adoption of the challenged
rule.

51. In relevant part, the failure to provide public notice

of the private workshops deprived nmenbers of the School Board
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and the public fromequal participation, an opportunity to
scrutinize various scenarios, and an opportunity for input and
coment. The private workshops circunvented six nonths of prior
negoti ated rul emaki ng and public workshops between District
staff, rezoning commttees, the public, and the Superintendent
and his cabinet; and reduced the public process to a shell into
whi ch non-public decisions were | ater poured.

52. The public notice advertised on Novenber 30, 2004, was
i nadequate. The notice deprived interested nenbers of the
School Board and the public of prior notice that the scope of
t he wor kshop on Decenber 6, 2004, woul d include rezoning
proposal s not addressed in previous public workshops.

53. The procedural errors materially changed the Staff
Proposal and nmaterially affected sone students not assigned to
Oynpia in the Staff Proposal. For exanple, the Staff Proposa
decreases A ynpia enrollment, through reassi gnment of students
to West Orange, by 136 students; or approximately four percent
of the 3,337 students enrolled in Aynpia on Cctober 15, 2004,
and approximately three percent of the 3,410 students projected
to be enrolled in AQynpia in the next school year (the 2005- 2006
school year). The challenged rule decreases O ynpia enroll nent
by 285 students. That is nore than twi ce the decrease in
enrollment in the Staff Proposal. The challenged rul e decreases

enroll ment at A ynpia by approxi mately ei ght percent of the
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3,332 students enrolled in Aynpia on Novenber 15, 2004; and
approxi mately eight percent of the projected enrollnment of 3,410
for the foll ow ng school year.

54. The procedural errors materially inpact the original
design capacities at Aynpia and Wst Orange. The original
design capacities at the respective schools are 2,781 and 3, 195
students. The enrollment at O ynpia on Cctober 15, 2004, in the
anount of 3,337 students, exceeded original design capacity by
556 students (overcrowding), or approximately 19.9 percent. The
enrol I nent at West Orange on the sane date, in the anmount of
4,320 students, exceeded original design capacity by 1,035
students, or approximately 32.4 percent.

55. The Staff Proposal reduced overcrowding at Aynpia to
420 students, or approximtely 15.1 percent of original design
capacity; and added 136 students to West Orange enrol | nent, or
approximately 4.2 percent of original design capacity at West
Orange. Based on enrollnment on Cctober 15, 2004, the chall enged
rul e decreases overcrowding at Aynpia to 271 students, or
approximately 9.7 percent of original design capacity; and adds
285 students to the West Orange enrol l nment, or approximtely 8.9
percent of original design capacity.?®

56. The materiality of the procedural errors is
exacerbated by the scheduled | oss of the Ninth G ade Center at

West Orange in the 2005-2006 school year. That event w |
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reduce actual capacity at Wst Orange fromthe original design
of 3,195 students to 1,993 students. This is a capacity |oss of
1,202 students. The challenged rule adds 285 students to West
Orange enrol |l nent next year, which is an increase of

approxi mately 14. 3 percent over actual capacity. The Staff
Proposal adds 136 students to West Orange enrol |l nent, which is
an increase of approximately 6.8 percent over actual capacity.

57. The Staff Proposal and chall enged rul e | eave West
Orange with 2,236 and 2,385 students, respectively, or
approxi mately 243 and 392 students over next year's actua
capacity of 1,993 students. Overcrowding at West Orange from
the Staff Proposal is approximately 12.19 percent of actual
capacity next year, and overcrowding fromthe challenged rule is
approximately 19.66 percent of actual capacity.

58. The Staff Proposal reduces overcrowding at O ynpia
next year from 19.99 percent to 15.1 percent over capacity and
| eaves overcrowdi ng at West Orange over 12.19 percent. The
chal | enged rul e reduces overcrowdi ng next year at Aynpia from
19.99 percent to approximately 9.7 percent and | eaves
overcrowdi ng at West Orange at 19. 66 percent over actua
capacity.

59. The procedural errors facilitated a challenged rule

that departs materially fromreconmendati ons by the A ynpia
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rezoning commttee. The rezoning comittee recommended no
change at the school. In relevant part, the commttee wote:
Wil e we recogni ze that O ynpia renains
over crowded, aggressive, proactive neasures
shoul d be taken to address overcrowdi ng of
A ynpia in other ways. Specifically those
measur es i ncl ude:

1. Exploring the possibility of adding
“permanent"” nodul ar structures; and

2. Increasing efforts to renove students
who attend A ynpia illegally claimng an
address in our zone but who actually live
out of zone.

West Orange is left with roomfor the growth
t hey expect.

Petitioner's Exhibit 14 (P-14).

60. The Orange County Conm ssion, in a decision entered on
July 14, 1998, prohibited "portable" classroons on the A ynpia
canpus in the original design of the school. The decision,
however, does not expressly prohibit "permanent” nodul ar
cl assroom structures. Sufficient property exists on the Aynpia
canpus to accommodat e pernmanent nodul ar cl assroom structures.

61. The procedural errors that occurred in adopting the
chall enged rule nmaterially affected students in Citrus Oaks who
are reassigned to Wst Orange. The challenged rule wll
interrupt feeder patterns at Gotha by reassigning sonme Gotha

students to West Orange and allowi ng others to attend A ynpi a.
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62. The preceding findings concerning variations between
the Staff Proposal and the challenged rule are nmade solely for
examning the materiality of procedural errors. The findings do
not exam ne the nmerits of the challenged rule or the w sdom of
t he decision of the School Board.

63. Respondent nmmintains a stated agency policy that
prohi bits an individual nmenber of the School Board from
participating in any nmatter pending before the Board in which
the menber has a conflict of interest. 1In relevant part, the
written policy provides:

Board nmenbers are expected to avoid
conflicts of interest involving any matter
pendi ng before the board. A conflict of
interest is deened to exi st when the nenber
is confronted with an issue in which the
menber has a personal . . . interest or

circunstance that could render the
menber unable to devote conplete loyalty and
si ngl eness of purpose to the public

interest. . . . The accountability to the
whol e di strict supersedes:

* * *

c. Conflicts based upon the personal
interest of a board nenber who is a parent
of a student in the district.
P-6, at 001945.
64. Ms. Ardaman is a nenber of the School Board who is a

parent of three students in the A ynpia school zone. Wen

District staff presented the Staff Proposal, one student was a
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senior at Aynpia, another was a sophonore at O ynpia, and the
youngest was in the sixth grade at Cotha.

65. Ms. Ardaman did not have a conflict of interest
concerning the Staff Proposal, option A, or option F. None of
t hose proposal s reassi gned any of the Ardaman children from
A ynpia to West O ange.

66. A deened conflict of interest existed for Ms. Ardaman
during: the private workshops she conducted with District staff
for the purpose of rule devel opnment; the public deliberations at
t he neeting conducted on Decenber 6, 2004; and the vote of the
School Board nenbers that took place at the public hearing
conducted on January 11, 2005. Courts have recogni zed that each
concerned parent has an interest in his or her children, the
educational programin which each is enrolled, the prevention of
di sruption in the educational progress of each child, and any
unwarrant ed di sruption in the child s educational experience.?®
Ms. Ardaman had a judicially recognized interest in devel oping
and adopting a rule that mnimzed the foregoing i npacts on her
chil dren.

67. Citrus Oaks sits on the northern boundary of Ad
Wnter Garden Road (Wnter Garden). The Ardaman children reside
in a neighborhood to the south of Wnter Garden. Ms. Ardanman
chose to reassign Aynpia students to West Orange fromthree

nei ghbor hoods north of Wnter Garden, including students in
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Citrus QGaks, and to reassign Aynpia students to Wst O ange
fromonly one nei ghborhood south of Wnter Garden.

68. The chall enged rul e does not achieve the optiml goa
sought by Ms. Ardaman of reducing A ynpia enrollnent to the
original design capacity. The challenged rule could have
achi eved that goal by increasing the nunber of reassignnents to
West Orange from the geographic area south of Wnter Garden.
Ms. Ardanman declined that option.

69. During the non-public workshops, Ms. Ardaman asked
District staff to anal yze nunerous school rezoning scenari os
based on reassignnents from specific nei ghborhoods. Although
t he various scenarios included nei ghborhoods south of Wnter
Garden, Ms. Ardaman did not ask staff to analyze a scenario
t hat woul d have reassi gned students in her nei ghborhood from
A ynmpia to West Orange.

70. Reassignnent of O ynpia students in the nei ghborhood
in which Ms. Ardanman resides would have interrupted feeder
patterns for CGotha students. At the tine, Ms. Ardaman had a
child in the sixth grade at Gotha. The challenged rule
interrupts feeder patterns at Gotha for students residing in
nei ghbor hoods north of Wnter Garden.

71. Respondent exercised agency discretion in adopting the
chal l enged rule in a manner that was inconsistent with

officially stated agency policy. Respondent permtted a nmenber
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of the School Board with a personal interest deenmed to be a
conflict of interest to participate in a pending natter before
t he School Board.

72. The deviation fromagency policy was nmaterial. The
menbers of the School Board voted on January 11, 2005, to adopt
t he proposed rule by a vote of four to three. Ms. Ardaman cast
the deciding vote. Wthout the vote of Ms. Ardaman, the
remai ning tie vote would have been insufficient to adopt the
proposed rul e. 1

73. The deviation fromagency policy was material for
ot her reasons previously stated in the discussion of procedura
errors and not repeated here. Respondent did not explain the
deviation fromofficially stated agency policy.

74. The adoption of the challenged rule was neither
arbitrary nor capricious wthin the nmeaning of Subsection
120.52(8)(e), Florida Statutes (2004). The agency action is
supported by logic and essential facts. Respondent did not
adopt the proposed rule without thought or reason, and the
proposed rule is not irrational.

75. Between Decenber 6, 2004, and January 11, 2005, the
menbers of the School Board received data sheets and i npact
assessnents for the proposed rule. The nenbers had al ready
recei ved the data supporting the Staff Proposal. The nenbers

had adequate tine between Decenber 6, 2004, and January 11,
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2005, to evaluate the logic, essential facts, and rationality of
t he proposed rul e.

76. The nenbers of the School Board were faced wth a
controversial issue and a difficult decision. Reasonable
i ndi vidual s arguably may have decided to draw t he school
attendance zones differently. However, it is not appropriate
for the trier of fact to substitute his judgnent for that of the
menbers of the School Board or to exam ne the wi sdom of the
deci si on of the School Board.

77. Even though Respondent did not adopt the challenged
rule in an arbitrary or capricious manner, the procedural errors
and deviations fromofficially stated agency policy were
material. Each inpaired the fairness of the proceedi ngs and
prevented the agency action from being procedurally correct.

CONCLUSI ONS OF LAW

78. Respondent is part of the legislative branch of
government rather than the judicial or executive branch. Canney

v. Board of Public Instruction of Al achua County, 278 So. 2d 260

(Fla. 1973); Dunbar Electric Supply, Inc. v. School Board of

Dade County, 690 So. 2d 1339 (Fla. 3d DCA 1997). However,

Respondent is a constitutional entity that derives part of its
authority fromthe constitution rather than fromthe

Legi sl ature.
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79. The authority to operate, control, and supervise
public schools within the District is "constitutionally reposed”

in Respondent. Fla. Const., Art. IX 8 4(b) (2004); see Dunbar,

690 So. 2d at 1339 (school boards are constitutional entities).
The authority to nmaintain a statew de uniform system of
education is constitutionally vested in the Legislature. Fla.
Const., Art. IX, 8 1(a) (2004).

80. Miltiple constitutional provisions addressing a

sim | ar subject nmust be read in pari nmateria in a manner that

gi ves effect to each provision. Caribbean Conservation

Corporation, Inc. v. Florida Fish and Wldlife Conservation

Commi ssi on, 838 So. 2d 492, 501 (Fla. 2003). While Respondent

has constitutional authority over |ocal control of the schools
within the District, the Legislature has authority to maintain a

uni form system of statew de education. WE. R v. School Board

of Pol k County, 749 So. 2d 540, 542 (Fla. 2d DCA 2000); United

Teachers of Dade FEA/ United, AFT, Local 1974, AFL-CI QO et al. v.

Dade County School Board, 472 So. 2d 1269, 1270 (Fla. 1st DCA

1985).

81. Judicial decisions enploy either a territorial test or
a functional test to distinguish statewi de and | ocal functions.
The territorial test | ooks at whether the agency has | ega
authority to operate outside a single county. The functional

test considers whether agency action serves a public purpose and
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benefits the citizens of the state generally. Conpare Ol ando-

Orange County Expressway Authority v. Hubbard Construction Co.,

682 So. 2d 566 (Fla. 5th DCA 1996) (territorial test showed
expressway authority is state agency because it has authority to

operate in nore than one county) and Pepin v. Division of Bond

Fi nance, 493 So. 2d 1013 (Fla. 1986)(functional test showed
intra-county part of statew de system served a public purpose

and benefited the citizens of the state) with Booker Creek

Preservation, Inc. v. Pinellas Planning Council, 433 So. 2d 1306

(Fla. 2d DCA 1983)(territorial test showed planni ng council was
a unit of local governnent and not a state agency because

council had authority within one county) and Rubinstein v.

Sarasota County Public Hospital Board, 498 So. 2d 1012 (Fla. 2d

DCA 1986) (territorial test showed hospital board is not a state
agency because jurisdiction is confined to one county).

82. Under either of the foregoing tests, the establishnment
of school attendance zones within the District involves the
exercise of local authority that is constitutionally reposed in
Respondent. The school attendance zones at issue in this
proceedi ng have no | egal effect outside the District. The
school attendance zones serve no public purpose and benefit no
citizen outside the District.

83. The Legislature cannot del egate by statute authority

that the constitution reposes in Respondent rather than the
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Legislature. Cf., NAACP, Inc. v. Florida Board of Regents, 863

So. 2d 294, 295 n. 1 (Fla. 2003)(preserving for disposition by
the 1st DCA a suggestion that rule chall enge was noot because

chal | enged rul e had been superseded by new rul e adopted by new
constitutional agency in the exercise of constitutional

authority). Conpare Caribbean, 838 So. 2d at 494 and 504

(portion of statute subjecting exercise of constitutional
authority over species of "special concern" to provisions of
Chapter 120, Florida Statutes (1999), is unconstitutional) with

Wl kinson v. Florida Fish and WIldlife Conservati on Conm SSi on,

853 So. 2d 1088, 1089 (Fla. 1st DCA 2003)(portion of statute
subj ecting exercise of legislative authority over "threatened
and endanger ed" species to provisions of Chapter 120, Florida
Statutes (1999), is constitutional). The Legi sl ature cannot
real l ocate authority expressly delineated in the constitution.

Chiles v. Children A, B, C D, E, and F, 589 So. 2d 260, 268-269

(Fla. 1991).

84. The exercise by Respondent of |ocal control over the
operation and supervision of schools within the School D strict
is not the exercise of delegated |egislative authority within
t he neani ng of Subsections 120.52(8) and 120.56(1), Florida

Statutes (2004). Cf. Dunbar, 690 So.2d at 1339(school boards

are constitutional entities that are not subject to bid

resol ution procedures in Chapter 120, Florida Statutes (1995)).
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The exercise of such authority by Respondent is the exercise of
constitutional authority. DOAH does not have subject matter
jurisdiction, under Subsection 120.56(1), Florida Statutes
(2004), to determ ne whether the challenged rule is an invalid
exercise of constitutional authority over |ocal control of
public schools within the District.

85. The Legislature has constitutional authority to

mai ntain a uni form system of statew de education. Fla. Const.,

Art. I X, 8 1(a) (2004). That authority includes the authority
to ensure that school boards exercise |local control in a manner

that is uniformy fair and procedurally correct. See Canney,

278 So. 2d at 263 (Legislature nmay require school board to
exerci se authority pursuant to m ni num standards of fairness
that include individual rights and open, public neetings);

School Board of Osceola County v. UCP of Central Florida, 2005

WL 924317 (Fla. 5th DCA April 22, 2005)(school board cannot deny
application for charter school w thout good cause).

86. Authority to ensure that school boards exercise |ocal
control in a manner that is fair and procedurally correct is a
quasi -judicial authority. Canney, 278 So. 2d at 263
(requirenment for school board to exercise authority pursuant to
m ni mum standards of fairness is quasi-judicial). The
Legi sl ature del egated to each school board, including

Respondent, the quasi-judicial authority to ensure that |oca
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school attendance zones are established and nodified pursuant to
a statew de systemthat is uniformy fair and procedurally
correct. 88 1001.41(6) and 1001.42(4)(a), Fla. Stat. (2004).
DOAH has subject matter jurisdiction to determ ne whether the
exercise of this delegated |legislative authority, during the
devel opnment and adoption of the challenged rule, was invalid
within the neani ng of Subsection 120.52(8), Florida Statutes
(2004). § 120.56(1), Fla. Stat. (2004).

87. Petitioners have standing to challenge the rule
adopt ed by Respondent. The challenged rule affects the
substantial interests of Petitioners within the neani ng of
Subsections 120.56(1) and (3), Florida Statutes (2004).

88. Parents and students aggrieved by a rule establishing
school attendance zones have standing to chall enge the rule.

Cortese v. School Board of Pal m Beach County, 425 So. 2d 554,

555 (Fla. 4th DCA 1982); School Board of Leon County v. Ehrlich,

421 So. 2d 18, 19 (Fla. 1st DCA 1982); School Board of Broward

County v. Gramith, 375 So. 2d 340 (Fla. 1st DCA 1979); Schoo

Board of Broward County v. Constant, 363 So. 2d 859, 861 (Fla.

4t h DCA 1978). But see School Board of Orange County v.

Bl ackford, 369 So. 2d 689 (Fla. 1st DCA 1979) and Hill v. School

Board of Pinellas County, 954 F. Supp. 251 (MD. Fla. 1997),

aff'd 137 F.3d 1355 (11th G r. 1998) (unpubli shed opi nion)(both

cases denying standing to students and parents chal |l engi ng
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change in school attendance zones). Parties aggrieved by
changes in school attendance zones have standing to chall enge
such rules in accordance with the Adm nistrative Procedure Act.
Const ant, 363 So. 2d at 861.

89. Citrus OGaks has associational standing to challenge

the existing rule. Plantation Residents' Association, Inc. v.

School Board of Broward County, 424 So. 2d 879, 880 n. 2 (Fla.

1st DCA 1982). A substantial nunber of the nenbers of Citrus
Caks are substantially affected by the challenged rule. The
subject matter of the rule is within the association's general
scope of interest and activity. The relief requested is
appropriate for the association to receive on behalf of its

menbers. See NAACP, Inc., 863 So. 2d at 298 (setting forth the

test for associational standing).
90. In Florida, unlike the federal system the doctrine of

standi ng has not been rigidly followed. Coalition for Adequacy

of Fairness In School Funding, Inc. v. Chiles, 680 So. 2d 400,

403 (Fla. 1996). One of the purposes of the Adm nistrative
Procedure Act is to expand, rather than constrain, public

participation in the admnistrative process. NAACP, Inc., 863

So. 2d at 298.
91. Petitioners have the burden of proof in this
proceeding. 8 120.56(3)(a), Fla. Stat. (2004). Petitioners

must show by a preponderance of the evidence that the chal |l enged
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rule is an invalid exercise of delegated |egislative authority
wi thin the neaning of Subsections 120.52(8)(a) or (e), Florida
Statues (2004). 1d.

92. Respondent is an agency defined in Subsection
120.52(1)(b), Florida Statutes (2004). Respondent is an
educational unit within the meani ng of Subsection

120.52(1)(b)7., Florida Statutes (2004). Mtchell v. Leon

County School Board, 591 So. 2d 1032 (Fla. 1st DCA 1991); Pel ham

v. Superintendent of the School Board of Wakulla County, 436 So.

2d 951 (Fla. 1st DCA 1983); Wtgenstein v. School Board of Leon

County, 347 So. 2d 1069 (Fla. 1st DCA 1977); Canney v. Board of

Public Instruction of Alachua County, 222 So. 2d 803 (Fla. 1st

DCA 1969).
93. The adoption of school attendance zones constitutes

rul emaki ng. Plantation, 424 So. 2d at 880 and n. 2; Polk v.

School Board of Polk County, 373 So. 2d 960, 961 (Fla. 2d DCA

1979). It is undisputed that the challenged rule satisfies the
statutory definition of a rule in Subsection 120.52(15), Florida
Statutes (2004).

94. Agency rul emaki ng nmust conply with applicable
rul emaki ng procedures prescribed in Section 120.54, Florida
Statutes (2004). For reasons discussed in the Findings of Fact,

Petitioner met its burden of proving that Respondent materially
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failed to follow the applicabl e rul emaki ng procedures within the
meani ng of Subsection 120.52(8)(a), Florida Statutes (2004).

95. In relevant part, successive non-public conferences
bet ween one board nenber and District staff were private rule
devel opnent wor kshops within the neani ng of Subsection
120.54(2), Florida Statutes (2004). The board nenber conferred
with staff to conduct rule devel opnent. The workshops produced
a proposed rule that Respondent adopted on January 11, 2005, in

an open, public hearing. Conpare Blackford v. School Board of

Orange County, 375 So. 2d 578, 581 (Fla. 5th DCA 1979)

(successive private neetings anong school board nenbers and the
superintendent to develop a rezoning plan that was | ater adopted
in an open, public hearing nust be re-examned in public

neetings) with Cortese, 425 So. 2d at 557, n. 9 (in which the

court distinguished the holding in Blackford, inter alia, on

factual grounds that no non-public neetings were evidenced in

Cortese).
96. The public notice on Novenmber 30, 2004, advertising

t he public workshop schedul ed for Decenber 6, 2004, was a notice
of rul e devel opnent required in Subsections 120.54(2)(a)

and (c), Florida Statutes (2004). The notice of rule

devel opnent did not provide 14-days' notice and did not include:
an expl anation of the purpose and effect of either the Staff

Proposal or the alternative proposal (the proposed rules). It
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does not provide the specific authority for the proposed rules,
or a prelimnary text of either proposed rule.

97. The failure of Respondent to foll ow applicable
rul emaki ng procedures is presuned to be material.
8§ 120.56(1)(c), Fla. Stat. (2004). The burden of proof shifts
to Respondent to rebut the presunption. [d. Respondent did not
rebut the presunption with evidence that the fairness of the
proceedi ng was not inpaired or that the agency action was
procedural ly correct.

98. The failure to follow applicable rul emaki ng procedures
precl uded ot her nenbers of the School Board as well as
i nterested nenbers of the public fromparticipating in the
private rul e devel opnent workshops. The private wor kshops
reduced approxi mately six nonths of prior public workshops and
negoti ated rul emaking to shells into which non-public decisions

were | ater poured. Conpare Cortese, 425 So. 2d at 557

(uphol di ng a school board plan, inter alia, on grounds that

public neetings were not shells into which non-public decisions
wer e poured).

99. The notice of rule devel opnent published on
Novenber 30, 2004, did not provide prior notice that Respondent
woul d consi der a proposal other than the Staff Proposal
presented to the public on Cctober 25, 2005. Wiile it is

possi bl e to devel op data and scrutinize scenarios "on the fly,"
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in the words of the Director, prior notice provides an advant age
that allows tinme to develop data and scrutinize scenarios in

advance of a workshop. Transcript, at 429, L 10-18.

100. Rul emaking involves the exercise of agency
discretion. Cortese, 425 So. 2d at 558. The exercise of agency
di scretion by a school board to ensure the substantive
correctness of school attendance zones is a quasi-|legislative

function. Plantation, 424 So. 2d at 880-881; Pol k, 373 So. 2d

at 962. The exercise of agency discretion by a school board to
draw school attendance zones in a manner that is fair and

procedural ly correct is a quasi-judicial function. Cf. Canney,

278 So. 2d at 263 (requirenment for school board to exercise
authority to expel students pursuant to m ni num standards of
fairness is quasi-judicial).

101. Respondent nust exercise agency discretion involving
a quasi -judicial function in a manner that is consistent with
officially stated agency policy. § 120.68(7)(e)3., Fla. Stat.
(2004). Respondent nust explain any deviation fromofficially
stated agency policy. 1d.*

102. The officially stated policy of Respondent prohibits
a menber of the School Board from participating in matters
pendi ng before the Board when a conflict of interest exits for
the nenber. The policy deened a conflict of interest to exist

for one nenber of the School Board during the tine the nenber
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engaged in private rul e devel opment workshops and voted to adopt
t he chal | enged rul e.
103. The Board nenber is a parent of three children who
were students in the Aynpia school zone during the tine the
menber devel oped and voted to adopt a rule that reassigned
students fromdynpia to West Orange. Courts recogni ze that
every concerned parent:
: has an interest in their children and
in the educational programin which their
children are enrolled. They also have a
natural interest that the educati onal
progress of the child not be unnecessarily
di srupt ed.

Bal ckford, 369 So. 2d at 691.

104. Respondent deviated fromits officially stated policy
by allowi ng a Board nenber with a deened conflict of interest to
participate in a matter pending before the Board. Respondent
did not explain the deviation fromits policy.

105. It is undisputed that Respondent devel oped the Staff
Proposal in a manner that is fair and procedurally correct.
Respondent devel oped and adopted that portion of the chall enged

rul e that changed the Staff Proposal in a manner that is unfair

and procedurally incorrect. See Blackford, 375 So. 2d at 581

(requiring school board to re-exam ne in open public neetings a

rul e that was devel oped in private neetings).
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ORDER

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

ORDERED t hat Respondent devel oped and adopted the portion
of the challenged rule that varies fromthe Staff Proposal in a
manner that is an invalid exercise of delegated | egislative
authority within the nmeani ng of Subsection 120.52(8)(a), Florida
Statutes (2004).

DONE AND ORDERED this 28th day of July, 2005, in

Tal | ahassee, Leon County, Florida.

DANI EL MANRY

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed wwth the Clerk of the
D vision of Adm nistrative Hearings
this 28th day of July, 2005.

ENDNOTES

'/ Five of Petitioner's 34 exhibits are nunbered 30A-30E. The
court reporter retained all of the exhibits for attachnent to
the Transcript. Petitioner's Exhibit 1 (a conmputer printout)
and Respondent's Exhibits 11B and 12B (audi o tapes) were not
included with the Transcript. Respondent's Exhibit 13 is not
included, but is identical to Petitioner's Exhibit 15.
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2/ The issue of whether the establishment and nodification of a
school attendance zone is a local function or a statew de
function is a m xed question of fact and |law. Legal analysis is
di scussed in the Conclusions of Law, but a brief summary of the
| egal framework nmay el ucidate the purpose of relevant findings.
The Legi sl ature has the predomi nant role to provi de adequate
fundi ng, support, and mai ntenance of free public schools. Fla.
Const., Art. IX, 8 1 and 6 (2004). Statew de supervisory
authority over public education resides in the Board of
Education. Fla. Const., Art. IX 8 2 (2004). Local control
over public schools in each school district is constitutionally
reserved to each school board, including Respondent. Fla.
Const., Art. IX, 8 4 (2004). School boards have authority for

| ocal control while the Legislature has authority over matters
of statew de concern. United Teachers of Dade FEA/ United, AFT,
Local 974 v. Dade County School Board, 472 So. 2d 1269, 1270
(Fla. 1st DCA 1985) and WE.R v. School Board of Pol k County,
749 So. 2d 540, 542 (Fla. 2d DCA 2000).

3/  Cf. Caribbean Conservation Corporation, Inc. v. Florida Fish
and Wldlife Conservation Conm ssion, 838 So. 2d 492, 494 and
504 (Fla. 2003)(holding, inter alia, statute is unconstitutional
to the extent that the statute requires agency to conply with
Chapter 120 in the exercise of authority over species "of
speci al concern” granted to the agency by the state
constitution). See also Dunbar Electric Supply, Inc. v. School
Board of Dade County, 690 So. 2d 1339, 1340 (Fla. 3d DCA

1997) (bid protest procedures in Subsection 120.53(5), Florida
Statutes (1995), do not apply to school boards, in rel evant
part, because school boards are constitutional agencies that are
not part of the executive branch of governnent).

4 Judicial decisions distinguish a state agency froma | ocal
agency on the basis of either a territorial or functional test.
The territorial test determ nes whether an agency is |ocal based
on whet her the agency operates outside the limts of one county.
The functional test determ nes whether an agency is a state
agency based on whet her the agency serves a public purpose and
benefits the citizens of Florida in general. Ol ando-Orange
County Expressway Authority v. Hubbard Construction Co., 682 So.
2d 566 (Fla. 5th DCA 1996); Rubinstein v. Sarasota County Public

Hospital Board, 498 So. 2d 1012 (Fla. 2d DCA 1986); Pepin v.
Di vi sion of Bond Fi nance, 493 So. 2d 1013 (Fla. 1986); Booker
Creek Preservation, Inc. v. Pinellas Planning Council, 433 So.
2d 1306 (Fla. 2d DCA 1983).
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°/  Cari bbean Conservation Corporation, Inc. v. Florida Fish and
WIldlife Conservation, 838 So. 2d 492, 504 (Fla. 2003). See

al so Dunbar Electric Supply, Inc. v. School Board of Dade
County, 690 So. 2d 1339 (Fla. 3d DCA 1997) (school boards are
constitutional entities, rather than part of executive branch,
and not covered by 8 120.53(5), Fla. Stat. (1995), pertaining to
resolution of bid protests).

6/ Coalition for Adequacy of Fairness in School Funding, |nc. v.
Chiles, 680 So. 2d 400, 406 (Fla. 1996); St. Johns County v.

Nort heast Florida Builders Association, Inc., 583 So. 2d 635,
641 (Fla. 1991); School Board of Escanbia County v. State, 353
So. 2d 834, 837 (Fla. 1977).

'l Conpare Bl ackford v. School Board of Orange County, 375 So.
2d 578 (Fla. 5th DCA 1979) (successi ve non-public neetings

bet ween school board nmenbers and superi ntendent required
reconsi derati on of school rezoning in public neetings) wth
Cortese v. School Board of Pal m Beach County, 425 So. 2d 554,
557 and n. 9 (Fla. 4th DCA 1983) (non-public neetings between
board nenbers and superintendent are workshops but no such
nmeeti ngs occurred in Cortese).

8/ The Staff Proposal and challenged rule transfer approxi mately
2,315 students fromWst Orange to the relief school. The
transfer reduces projected enrollnment at West Orange for the
2005- 2006 school year from 4,415 to approxi mtely 2,100
students, or approximately 65.7 percent of capacity. The
reduction attributable to transfers to the relief school is

of fset by the nunber of students to be reassigned from dynpia.
West Orange utilizes portable classroons to accommodat e
overcrowdi ng and anticipates significant growmh in the Wst
Orange zone in the future. Jdynpia does not anticipate
significant growh in the future.

°/  The foregoing finding is adopted from | anguage in Pol k v.
School Board of Polk County, 373 So. 2d 960, 961 (Fla. 2d DCA
1979) and School Board of Orange County v. Blackford, 369 So. 2d
689, 691 (Fla. 1st DCA 1979).

10/ Conpare Cortese, 425 So. 2d at 557 (involving a vote of six
to one) and Polk v. School Board of Polk County, 373 So. 2d at
962 (i nvolving adoption by unani nous vote).

1/ The cited statute is a standard for judicial reviewbut is

instructive to agencies to avoid agency action that is subject
to remand by a review ng court.
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Departnent of State

R A Gay Building, Suite 101
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Adm ni strative Procedures Committee
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NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final Oder is
entitled to judicial review pursuant to Section 120.68, Florida
Statutes. Review proceedings are governed by the Florida Rules
of Appell ate Procedure. Such proceedi ngs are conmenced by
filing the original Notice of Appeal with the agency clerk of
the Division of Adm nistrative Hearings and a copy, acconpani ed
by filing fees prescribed by law, with the District Court of
Appeal , First District, or with the District Court of Appeal in
the Appellate District where the party resides. The notice of
appeal nmust be filed within 30 days of rendition of the order to
be revi ewed.
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